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In 1977 powers to charge those not 
‘ordinarily resident’ in the UK for NHS 
care were first introduced, and rules 

governing eligibility for free NHS care 
have become increasingly complex since. 
In this issue (p. 156), Dubrey et al present 
an interpretation of the current regula-
tions and express concern that the treat-
ment of ineligible patients presents a 
threat to the UK health system. Here we 
suggest the opposite: increasing attempts 
to restrict the access of vulnerable humans 
to health care present a threat both to 
individual and public health. We chal-
lenge all clinicians to provide immediately 
necessary care and to protect public 
health.

Immediately necessary care
There is evidence that patients have come 
to harm as a consequence of the incorrect 
interpretation of charging regulations, 
including pregnant women giving birth 
without any medical care (Kelley and 
Stevenson, 2006). It is therefore critical 
that health-care workers have a good 
understanding of the regulations, particu-
larly as they relate to more vulnerable 
migrants. A simple and vital rule that cov-
ers many situations is this: if you feel that 
care is immediately necessary, you must 
provide it.

If treatment is felt to be immediately 
necessary (either to save life or to prevent 
a condition becoming life threatening) or 
urgent (not immediately necessary but 
which cannot wait until the person can be 
reasonably expected to return home), it 
should be provided regardless of ability to 
pay (Department of Health, 2004). All 
maternity care should be treated as imme-
diately necessary but, beyond this, there 
are no published rules. Many physicians 
will feel that a good proportion of second-
ary care – from diabetic reviews to cancer 
treatment – is either immediately neces-
sary or urgent. 

Where charges are levied, hospitals are 
only permitted to chase payment for treat-
ment as far as is reasonable. Destitute 

patients should have their debts written 
off. Whereas charging for some treat-
ments is permitted under NHS regula-
tions, withholding immediately necessary 
treatment is neither legally nor ethically 
acceptable.

It should be remembered that asylum 
seekers are seeking refuge from war, vio-
lence or persecution. They are fully enti-
tled to NHS care until they have had two 
appeals rejected. Courses of treatment 
commenced before both appeals have been 
rejected should be continued until the 
patient leaves the country – the so-called 
‘easement clause’. Treatment in an emer-
gency department unless or until the 
patient has been accepted as an inpatient, 
treatment of notifiable diseases and pan-
demic influenza, treatment of sexually 
transmitted infection (except human 
immunodeficiency virus; HIV) and deten-
tion under the Mental Health Act are 
always free to any patient. GPs remain at 
liberty to register any patient, regardless of 
his/her immigration status.  

Protecting public health
Dubrey et al write from a specific perspec-
tive: the cardiology department and pri-
vate patient suite of a west London hospi-
tal. Specialist cardiology services are 
weighted towards expensive procedures in 
chronic conditions. Other clinical areas – 
such as communicable disease treatment 
– bring different perspectives and contrast-
ing conclusions. 

The Health Select Committee took evi-
dence from HIV specialists and was ‘deep-
ly concerned’ that while drafting regula-
tions neither the Department of Health 
nor the Public Health Minister had ‘con-
sidered or understood the public health 
implications of refusing HIV treatment to 
people who, although not legally resident, 
continue to live in this country’ (Health 
Select Committee, 2005). The authors 
suggest that concern should extend to 
other communicable diseases, even those 
notifiable diseases intended to be exempt 
from charging for treatment. 

Take the example of tuberculosis. 
Patients present with symptoms and not 
diagnoses. The diagnosis of tuberculosis is 
often dependent on modalities available 
only in secondary care such as computed 
tomography scanning and sputum induc-
tion. Consequently, as tuberculosis is often 
not suspected by primary care clinicians at 
the time of referral (Smith et al, 2006; 
Metcalf et al, 2007), most cases of tuber-
culosis are diagnosed after a patient is 
referred to specialist care settings with 
non-specific symptoms. Therefore, the 
opportunity to have symptoms investigat-
ed in secondary care is a prerequisite for 
tuberculosis control. However, current 
regulations exclude known high-risk 
groups (like failed asylum seekers) from 
routinely accessing secondary care. The 
exemption of tuberculosis treatment from 
charging is a hollow reassurance to public 
health concerns if access to a diagnosis is 
not also free.

Evidence of health tourism
Dubrey et al cite an article which states 
that St Mary’s accident and emergency 
department spends 4.7% of its budget on 
‘non-eligible patients’ (Colville et al, 
1996). However, one in three of these 
‘non-eligible’ patients were from North 
America and another third from the 
Middle East – mostly Kuwait. Dubrey et 
al report this study as including only 
patients ‘without insurance’. In fact, the 
authors did not collect data on whether 
patients had health insurance and 
acknowledge that those from North 
America and Kuwait probably did have 
insurance. Dubrey et al are misinterpret-
ing the limited evidence and risk being 
accused of sensationalism in this regard. 
Other claims made in their article, in par-
ticular the claim that 12.5% of the world’s 
population have some entitlement to 
health care in the UK, are unreferenced 
and therefore cannot be examined for 
similar misinterpretation. A figure of 
£30 million in unrecovered fees in 2004 is 
also cited (Furlong, 2008), which repre-
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sents 0.03% of the annual NHS budget 
and will be dwarfed by foreign visitor VAT 
payments alone. 

The fact is that there is a lack of evidence 
that health tourism is a major burden to 
the NHS. Indeed, parliament’s Joint 
Committee on Human Rights has found 
that ‘Witnesses, including the Health 
Minister, confirmed that no research had 
been carried out on the existence or extent 
of “health tourism” before the Charging 
Regulations were introduced’ (Joint 
Committee on Human Rights, 2007).

Conclusions
To practice medicine humanely with the 
regulations as they stand, clinicians 
require a good grasp of a complex set of 
rules. They must provide immediately 
necessary care immediately, which 
includes not only free treatment in an 
emergency department but also maternity 
care and any secondary care which cannot 
reasonably wait until a patient leaves the 
UK. They must support destitute patients 
in their attempts to have unpayable debts 
written off. They must also care for the 
health of the population, which includes 
ensuring access to diagnostic facilities for 
communicable disease. 

Hospital policies that deter people from 
accessing health care may not only damage 
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key points 
n	 NHS charging regulations are complex and their misinterpretation has harmed patients.

n	 Immediately necessary care may be chargeable, but should always be provided immediately.

n	 Notifiable disease requires access to primary care and secondary care diagnostic facilities.

n	 We do not know the extent of health tourism.
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T he�regulations�governing�entitlement�to�health-care�

treatment�in�the�UK�are�complex�and�continue�to�

evolve.� In� some� circumstances,� determining� eligi-

bility�is�technically�difficult.�Moreover,�once�determined�

application�of�the�regulation�may�be�impractical�and�in�

some�cases�ethically�questionable.

The� authors’� geographical� location� in� outer� west�

London,�only�3�miles�from�Heathrow,�one�of�the�busiest�

passenger�airports�in�the�world,�exposes�them�to�many�of�

the� issues� described.� In� addition,� there� is� locally� an�

expanding� first�and�established� large� second�generation�

immigrant� population.� Many� such� persons� will� have�

increased�health�needs�largely�related�to�their�country�of�

origin� and� circumstances� surrounding� departure� from�

that�country.�This�raises�many�issues�with�regard�to�fam-

ily� members,� dependents,� ‘visitor’� status,� ‘health� tour-

ism’,�immigration�and�true�residency�status.

The�volume�and�the�cost�of�providing�care�to�‘overseas�

visitors’� is� substantial;� one� inner�London�hospital� acci-

dent� and� emergency� department� reported� non-eligible�

patients,�without�insurance�(2704�cases),�accounting�for�

4.7%�of�their�annual�budget�(Colville�et�al,�1996).�Over�

the�last�3�years,�it�is�estimated�that�an�annual�average�of�

£5�million�of�overseas�charges�have�been�written�off�by�

NHS�trusts�(UK�Border�Agency,�2010b).�For�compara-

tive� purposes,� this� equates� to� the� basic� salary� of� 150�

nurses�for�1�year.This� article� describes� the� categories� of� patients� who�

fulfil� eligibility� and� highlights� some� of� the� problems�

encountered.�
Entitlement to NHS health care
The�government�of�the�UK�set�out�regulations�for�entitle-

ment� to� free�NHS�health� care� in�1989� (Department� of�

Health,�1989).�In�summary,�hospital�treatment�is�‘free’�at�

the� time� of� delivery� (but� paid� for� by�UK� taxpayers),� to�

people�who�are�ordinarily�resident� in�the�UK.�A�process�

map�illustrating�entitlement�to�free�UK�NHS�health�care�

is� shown� in�Figure 1.�A�useful� resource,�with�details� on�

entitlements�to�NHS�care,�can�be�found�at�www.hpa.org.

uk/MigrantHealthGuide.�Entitlement�to�treatment�ceases�

once�a�British�citizen�has�been�living�outside�the�UK�for�a�

period�greater�than�3�months.�Under�new�plans,�about�to�

be�implemented,�it�is�intended�to�extend�this�to�6�months.

Anyone�not�resident�in�the�UK�will�not�be�entitled�to�

treatment,�unless�they�fulfil�one�of�a�fairly�extensive�list�

of�exemption�categories�(Table 1).�
It�should�be�emphasized�that,�for�people�who�live�out-

side�the�UK,�this�may�apply�regardless�of�whether�you�are:

n� A�British�citizenn� Hold�a�British�passport

Entitlement to hospital treatment in the 
UK: qualifiers, challenges and comment

Dr Simon W Dubrey is Consultant Cardiologist in the Department of 

Cardiology, Hillingdon Hospital, Uxbridge, Middlesex UB8 3NN, Dr Paresh A 

Mehta is Specialist Cardiology Registrar in the Department of Cardiology, Royal 

Brompton Hospital, London, Mrs Ritu Sharma is Overseas Patient Manager and 

Mrs Sheila Shah is Overseas Patient Administrative Officer in the Private Patient 

Suite, Hillingdon Hospital, Uxbridge, MiddlesexCorrespondence to: Dr SW Dubrey

Entitlement to NHS care is in some cases complex. Regulations include inter-country reciprocal agreements 

and specific categories of individuals who qualify. This article describes the current, albeit fluid, situation with 

discussion around some of the more contentious areas.
Figure 1. Process map illustrating entitlement to free NHS health care in the UK. EHIC = 

European Health Insurance Card.  
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n� Hold�an�NHS�number
n� Have�lived,�or�worked,�in�the�UK�in�the�past

n� Have� in�the�past�paid,�or�currently�pay�UK�taxes�or�

National�Insurance�contributions.�
The�only�relevant�factor�is�whether�you�‘ordinarily’� live�

in�the�UK.�As�such,�the�concept�of�‘ordinarily�resident’�is�

critical.�The�definition�in�current�Department�of�Health�

information� is� ‘living� lawfully� in� the� United� Kingdom�

voluntarily�and�for�settled�purposes�as�part�of�the�regular�

order�of�their�life�for�the�time�being,�with�an�identifiable�

purpose� for� their� residence�here,�which�has�a� sufficient�

degree�of�continuity�to�be�properly�described�as�“settled”’�

(Department�of�Health,�2010a).�
A� legal� criteria� for� ‘ordinary� residence’� has� been�

defined� by� the� House� of� Lords� in� the� case� of� Shah v 

Barnet� [1983].� In� this� ruling�Lord�Scarman� concluded�

that�‘ordinarily�resident�refers�to�a�man’s�abode�in�a�par-

ticular�place�or�country�which�he�had�adopted�voluntar-

ily�for�settled�purpose�as�part�of�the�regular�order�of�his�

life� for� the� time�being,�whether�of� short�or� long�dura-

tion’.� Regarding� the� degree� of� settled� purpose:� ‘The�

purpose�may�be�one�or�there�may�be�several.�It�may�be�

specific�or�general.�All� that� the� law� requires� is� that� the�

purpose�of�living�where�one�does�has�a�sufficient�degree�

of� continuity� to� be� properly� described� as� settled.’�

(Department�of�Health,�2009a).
People�who�may�risk�being�assessed�as�not�ordinarily�

resident�include�those�on�repeat�or�extended�‘holidays’�or�

visits� to� relatives� abroad,� and� retirees� living�part�of� the�

year� abroad,� particularly� those� below� state� pension� age�

and/or�living�outside�the�European�Economic�Area.

Table 1�outlines� some�of� the�categories�of�exemption�

from� charging� as� set� out� in� regulation� 4� of� the� NHS�

(Charges� to� Overseas� Visitors)� Regulations� 1989� (as�

amended)� (Department�of�Health,�1989).�This� table� is�

not�all�inclusive�and�reference�to�the�full�regulations�and�

latest�amendments�is�recommended.Specific situationsPensioners of the UKUK� state� pensioners� form� an� increasing� group.� The�

extent� of� NHS� health-care� coverage� is� (at� present)� not�

automatic�once�out�of�the�UK�for�more�than�3�months�

and� will� depend� where� outside� the� UK� you� live,� how�

long� you� live� there� and,� for� European� Economic� Area��

member� states� (Table 2),� whether� you� have� ‘registered’�

yourself�as�resident�in�that�country.�This�3-month�period�

is� likely� to� be� increased� under� recent� proposals�

(Department� of� Health,� 2010b).� Living� in� a� country�

with�bilateral�health-care�agreements�with�the�UK�(Table 

2)�will�entitle�and�exempt�you�(provided�you�have�lived�

in�the�UK�for�a�10-year�continuous�period)�from�charges�

for�most�conditions�arising�after�arrival.�However,� rou-

tine�treatment�of�a�pre-existing�condition�or�pre-planned�

surgery�will�be�charged.�Living�in�a�non-bilateral�health-

care�agreement�country�you�will�usually�be�charged�once�

you�have�lived�outside�the�UK�for�more�than�3�months�

A person living lawfully in the UK for at least 12 months (temporary absences, currently of 

up to 3 months are ignored; likely to be increased to 6 months in the near future)

UK state pensioners who have lived lawfully in the UK for 10 continuous years at some 

point, who now live for not more than 6 months each year in another European Economic 

Area member state (Table 2) and not less than 6 months each year in the UK

Anyone who has come to permanently live in the UK (once application is approved)

Anyone working in the UK, for an employer based or registered in the UK

Full time students (course must be >6 months, if <6 months funded substantially by UK 

government)*
Anyone who receives a UK war disablement pension or war widows pension

Members of Her Majesty’s UK armed forces
Anyone working abroad for not more than 5 years (as long as they have lived legally in the 

UK for 10 continuous years at some point)
The spouse, civil partner and dependent children† of anyone exempt under the above 

criteria, if they live permanently with the exempt person in the UK (visiting the exempt 

person for a few weeks or months does not give exemption)

Refugees and asylum seekers whose applications are being considered (not free if application is 

rejected). However, any course of treatment already underway at the time of the claim, or any 

appeals, remains free of charge until completion (Department of Health, 2009b; McLeod, 2009)

Anyone employed on a ship or vessel registered in the UK

Anyone working offshore on the UK sector of the continental shelf

Any unpaid worker with a voluntary organization (offering services similar to a social 

services department)Diplomatic staff working in embassies or commonwealth high commissions in UK

UK civil servants working abroad (recruited in UK and working for HM Government)

Anyone working for the British Council or Commonwealth War Graves Commission

Anyone working abroad in a post financed in part by the UK government

Anyone working in an European Economic Area country and contributing compulsory (not 

voluntary) UK National Insurance contributions (class 1 or 2)

A national of an European Economic Area member state, a refugee or stateless person 

or dependent living in an European Economic Area member state, referred to the UK for 

specified treatment (forms E112 or E123)
Anyone referred by their home country authorities for specified treatment in the UK under 

the terms of a bilateral agreement (Table 2)
Anyone detained in prison or by the immigration authorities in the UK

Serving North Atlantic Treaty Organisation (NATO) staff, posted in the UK, not using their 

own armed forces hospitalsMissionaries working overseas for an organization principally based in the UK

Victims of human trafficking (formally identified as such)

Unaccompanied children‡People returning from abroad to resume permanent residence

The spouse, civil partner and dependent children of anyone exempt under the above 

criteria, if they live permanently with the exempt person (visiting for a few weeks or 

months does not give exemption)From Department of Health (1989). *There are over 350 000 overseas students in the UK at any time (UK Border 

Agency, 2010a). † Children are defined as under the age of 16 years, or 19 years if in further education. ‡Children 

identified as unaccompanied (without parent or guardian) in the UK are usually taken into care and then deemed 

‘ordinarily resident’ and are thence entitled to free treatment

Table 1. People entitled to full NHS hospital treatment free of 

charge
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